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to the UN Committee on the Elimination of Discrimination Against Women
(CEDAW) on the List of Issues Prior to Reporting by Germany (Ninth Periodic Re-
port) submitted by the German Women Lawyers’ Association (djb).

These suggestions for the List of Issues Prior to Reporting are made by the German Women
Lawyers’ Association (Deutscher Juristinnenbund e.V., djb).

The primary goal of the German Women Lawyers’ Association is to achieve substantive equal-
ity for women in all areas of society and to help realize women’s human rights. It was founded
in 1948, bringing together women from all legal professions. The German Women Lawyers’
Association addresses gender-based discrimination in every field of society, professional and
family life by advocating for and participating in law reforms, by submitting amicus curiae
briefs to the Federal Constitutional Court, by reporting to human rights bodies, by offering
continued legal education, by supporting young female legal professionals and scholars, and
by connecting women lawyers from different backgrounds.

Issues
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. Political participation of women

. Digitalisation

. Protection of victims of gender-based violence in criminal proceedings
. Combatting gender stereotypes

. Female refugees

. Access to the labour market

. Tax law and tax policies

. Forced sterilization of women with learning disabilities
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. Access to safe and legal abortion and measures against street harassment by anti-abortion
activists

The German Women Lawyers’ Association suggests that the CEDAW Committee asks Germany
to report on the following issues:
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1. Political participation of women

(a) What measures will be taken to finally enforce the de facto political participation of
women?

(b) When will temporary special measures for parliamentary elections and electoral offices be
introduced at federal level?

With the elections in 2017, the percentage of female members of the Federal Parliament (Bun-
destag) dropped to a mere 30.9 % (from 36.5 % during the preceding legislative period), which
is the lowest percentage within the past 20 years.! Only political parties that committed them-
selves to a gender quota through their statutes reached an adequate percentage.? In the par-
liaments of the federal states (Lander), the percentage ranges from 21.8 % to 40.7 %.2 The
percentage of women in the municipal councils (Kommunalvertretungen) reaches 25 %, and
that of female mayors 10 %.*

The German states Brandenburg and Thuringia passed so-called “parity laws” in 2019. In both
states, political parties will have to appoint as many female as male candidates for elections
starting with the 2024 state elections.® However, opposition parties in these state parliaments
have announced to take legal action before the respective state constitutional courts against
parity legislation. In the other federal states, demands for parity laws have been made, but
only Saxony-Anhalt and Lower Saxony have taken further steps towards parity legislation.® On
the federal level, however, there are no concrete initiatives to establish a parity law.

2. Digitalisation
What measures will be taken

(a) to assess the impact of digital developments on gender equality and to avoid disad-
vantages for women regarding paid work, the distribution of care work, and social security?

(b) to ensure effective protection against digital gender-based violence?

(c) to prevent gender-based discrimination through algorithms?

Digitalisation has an impact on equality. The last Gender Equality Report of the Federal Gov-
ernment, published in 2017, identifies numerous challenges in the field of digitalisation.’ But
as the report makes clear, discussions on digitalisation have so far been gender-blind.2

The report shows that digitalisation has a significant impact on the organisation of gainful
employment. The report notes, inter alia, that digitalisation is changing labour demand and
supply, organisation and structures in enterprises.® With regard to digital work, the report
recommends enabling and regulating mobile work.*? Also, digital platforms need to be better
regulated, particularly in the area of social and household services.!! Gender-competent la-
bour market monitoring must also take into account the transformation of the labour market
through digitalisation.?

Cyber harassment entails particular dangers to health and self-determination; more effective
protection mechanisms are necessary here.!® Online hate speech directed against female pol-
iticians, journalists and women’s rights activists is characterized by sexist insults and threats
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of gender-based violence and threatens to drive women off the digital space and political life.
A lower court decision in 2019 spurred a debate about the effectiveness of civil and criminal
protection of women in this area.'* The Federal Government announced a package of
measures to combat hate crimes and right wing extremism,® but without a gender-perspec-
tive.16

3. Protection of victims of gender-based violence in criminal proceedings

(a) What concrete measures will be taken to prevent victims of gender-based violence in crim-
inal proceedings from being retraumatised or otherwise harmed, especially by gender stere-
otyping and victim blaming, by defence lawyers, prosecutors, or judges?

(b) Given the number of unreported cases, what measures will be taken to ensure that sexu-
alised and other gender-based violence is actually reported by those affected?

In 2017, a fundamental Penal Code reform took place to establish consent or the lack of con-
sent as the central element of the criminal law against sexual assault and rape (among other
reasons, to implement the Istanbul Convention). Despite law reforms, research and public de-
bate on sexual violence, attrition rates continue to rise in Germany. Judges and prosecutors
show little knowledge about sexual violence and its consequences or about different manifes-
tations of trauma. Victims report court proceedings to be characterized by gender stereo-
types, rape myths, blaming the victim, secondary victimization, and obstructions to the work
of the legal counsel to whose support they are entitled.

Moreover, in some cases, criminal court judges seem to approve of cruel and degrading treat-
ment of female rape victims by defence lawyers whose conduct cannot be justified by the
presumption of innocence nor by any other right of the accused. Victims who have to testify
are intimidated, retraumatized, and asked most intimate questions with no regard to the sex-
ual violence that took place etc. One case case is known in which the victim was forced to
watch video recordings of her own rape. The German association of defence lawyers has pub-
lished a policy paper in which the credibility of rape victims is fundamentally questioned and
which employs the term ‘alleged victims’ in quotation marks throughout and sent this paper
to German criminal court judges. The aim of this kind of defence seems to be to end the crim-
inal proceedings by forcing the victim to give up.

No more than 5-10% of all (generally punishable) sexual assault and rape incidents are re-
ported to the police or the public defender. The total number was slightly rising after a crimi-
nal law reform in 1997/98 but the percentage, in fact, was declining. Knowledge of what will
happen in court (see above) is one of the main reasons for the decline of reporting rates. While
judges, jurists and defence counsels vigorously campaign against effective laws on sexual as-
sault and rape, no measures are recognizably taken by any authority to stop traumatisation
and victim blaming in court, to protect both the rights of the accused as well as the rights of
the victims, to guarantee effective prosecution of sexual violence, and to prevent sexual as-
sault, harassment and rape in the first place.
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4. Combatting gender stereotypes

(a) Which systemic measures (beyond isolated projects) has Germany taken on the federal
and state (Lander) levels so as to effectively combat gender stereotypes

(aa) in kindergarten, preschool, school and university education as well as vocational train-
ing, including in educational and training material (school books etc.)? In particular: Which
measures have been taken to monitor the implementation of the Guidelines for gender-
sensitive schooling?

(bb) in occupational counselling, including for refugee women?
(cc) in media, especially public TV programmes?
(dd) reinforced by sexist advertisements?

(b) With respect to gender stereotypes in advertising and in gender-segregated marketing,
could Germany explain why it considers purely commercial activities to be protected by free-
dom of speech and not by the (constitutionally protected) freedom of doing business, and
why it considers that doing business through sexist advertisements outweighs the obligation
of businesses not to discriminate against women?

(c) With respect to gender stereotypes in advertisements, has the Federal Government taken
any measures to evaluate the effectiveness of the work of the German Advertising Standards
Council, including by taking into account possible under-reporting due to a perceived lack of
ineffectiveness? If so, what conclusions has the Government drawn from these findings? If
not, on what basis has the Government taken its decision not to carry out an evaluation?

(d) Do governments at the federal and state (Lander) levels take measures to ensure that
public funds are not spent in a way benefitting businesses that promote gender stereotypes?

During the last reporting cycle, the CEDAW Committee repeated its concerns that gender ste-
reotypes prevail in Germany and that stereotyped and sexualised images of women continue
to appear in the media and advertisements, and that stereotyped media portrayals of women
with a migration background undermines their ability to integrate into society.” Since then,
the following developments can be observed:

Education: In 2016, the Conferences of the Ministers of Culture (responsible for school edu-
cation) and of the Equality Ministers adopted Guidelines to ensure gender equality through
gender-sensitive schooling.*® Since then, no analysis of gender stereotypes in educational ma-
terial has been published. With respect to early childhood education, the Federal Legislature
adopted a law on improving the quality of kindergartens in 2018.1° The Federation provides
money for actions taken by the states (Ldnder) in enumerated areas; none of them, however,
covers combatting gender stereotypes explicitly. Despite an analysis of gender stereotypes in
legal education?® that caused discussions in law faculties and the legal profession, no specific
measures have been introduced.

Public media: According to the Broadcasting Treaty concluded by the states (Ldnder), com-
mercials in all (public and private) TV and radio stations may not contain or promote discrim-
ination based on gender (inter alia).?! There is no provision obligating public TV and radio sta-
tions to abstain from promoting gender stereotypes through their programmes or to combat
them.
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Advertisement: In 2017, the state of Bremen adopted a law prohibiting sexist advertisements
on advertising panels owned by the state.?? In 2017, the Federal Government withdrew its
plan to introduce a law prohibiting sexist advertisements and mandated the NGO Pinkstinks
with monitoring sexist advertising for two years, i.e. until end of July 2019.%

Labour Market Integration: In 2017, the Government’s Second Equality Report recommended

to develop gender-sensitive training material for the labour market integration of refugee
24

women.

5. Female refugees

(a) When will gender guidelines be used to identify gender-based persecution and protection
needs due to gender-based vulnerabilities?

(b) How will existing laws be amended to guarantee that female refugees and other migrant
women have unrestricted access to women'’s shelters and all other forms of support for do-
mestic and sexual violence and that they can decide in full autonomy about the safest place
to stay?

Since 2015, the number of female applicants has risen steadily and currently amounts to over
43 %.%> Since the 2005 amendments, the asylum law has been stating that all forms of gender-
based persecution must be identified during the asylum procedure and that they are grounds
for granting refugee status.?® Even though decision-makers, who are specially trained on gen-
der-sensitive issues, shall conduct the official interviews with refugees, gender-based violence
is often not identified in the interviews and gender-based persecution not recognized in the
asylum procedure. Only 1.74 % of the positive asylum decisions are based upon the recogni-
tion of gender-based persecution.?’

Furthermore, the restrictions on freedom of movement during the asylum procedure? repre-
sent a major obstacle to access to effective protection against violence. Female refugees who
are victims of violence by family members, social or security staff or other refugees are not
allowed to seek refuge in women’s shelters outside the assigned refugee accommodation.
Although the legislation on ‘compulsory residence’ (Residenzpflicht) provides for exemptions,
neither the legislation itself nor the guidelines for interpreting the laws state gender-based
violence as constituting grounds for exemption. The often short-term need to seek protection
in a women'’s shelter without prior official permission constitutes an administrative offence,
which makes access to protection more difficult and severely endangers female refugees who
are victims of gender-based violence.
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6. Access to the labour market

(a) What concrete measures will be taken to eliminate the distinct gender segregation of the
labour market in Germany?

(b) What concrete measures will be taken to end discrimination and stereotyping of women
with disabilities and women with a migration background who try to participate in the labour
market?

(c) Which strategy is pursued for more successful labour market integration of refugee
women? To what extent is the participation of female refugees in language courses, e.g. also
considering childcare, encouraged?

(d) What measures will be taken to combat discrimination against Muslim women in employ-
ment?

There are still many occupations in the German labour market that are dominated by women
or men. Only about 10% of employees work in a profession dominated by the other sex. The
occupations dominated by women include in particular social work, health, care, education
and household services. The professions dominated by women are regularly paid significantly
less than the professions dominated by men.?

Disabled women are even more affected by discrimination and stereotyping in accessing the
labour market than women without disabilities.>® Despite their strong desire to work, the la-
bour market integration of female refugees (78.8% would like to work) is far less successful
compared to male refugees. The employment rate is worryingly low: 11.5% in 2016.3! Moreo-
ver, women with a migrant background are exposed to significant discrimination when looking
for a job. In 2015, the UN Committee against All Forms of Racial Discrimination expressed its
concern about Germany, in particular about ethnic-religious discrimination against Muslim
women in access to employment.3? They are less frequently invited to job interviews and have
lower overall job prospects. Generally, the proportion of employees with very low weekly
working hours is significantly higher among women with a migrant background than among
women without a migrant background. And the income differences between women and men
are greater among immigrants after moving to Germany than before moving to Germany.3

7. Tax law and tax policies

(a) How and when will employment barriers created by the tax system for women be elimi-
nated?

(b) How will future tax reforms be prevented from discriminating against women and ensure
substantive gender equality as a result of tax policies?

Joint taxation with income splitting, the system of payroll taxes for spouses, the insufficient
deductibility of employment-related childcare costs and the tax privileges of marginal employ-
ment create strong disincentives for women's financially sufficient labour force participation,
in particular when returning to work after a family phase. These incentives reinforce tradi-
tional gender roles and thus contradict the objectives of the German parental allowance. They
also consolidate or even intensify gender gaps in income, care work, and old age security.
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Despite national and international recommendations to review the tax system and introduce
an individual taxation, the Government refuses to adopt effective changes.®*

Furthermore, tax reforms over the last decades have weakened the redistributive power of
the tax system. The rising tax burden on consumption and the decreasing taxation of capital
income and high incomes, in general, imply a shift of the tax burden away from men towards
women.® The planned reform of the solidarity surcharge is likely to enhance this effect fur-
ther. However, despite the obligation for gender-based impact assessments in legislative pro-
cedures, the distributive and allocative impact of tax reforms on women and men is neither
examined nor adequately considered.3®

8. Forced sterilization of women with learning disabilities

What immediate measures will be taken to effectively abolish the sterilization of women with
learning disabilities without their consent, knowledge or understanding?

German law provides for the possibility of sterilization of women with so-called mental disa-
bility at the decision of a care-giver and with participation of a court. There are still around 30
to 40 annual cases of sterilization of women with learning disability documented, but the num-
ber of undocumented cases is significantly higher. 9% to 18% of women with disabilities are
sterilized in comparison to between 2% to 6% of the female population. According to a study
on the sterilization of women with so-called mental disabilities, only half of the women ex-
plained that they consented to their sterilization. In the other half of cases, the determining
factors were persuasion by parents, physicians or nursing staff, lack of knowledge about con-
traception or lack of prospects of living with a child.*’

9. Access to safe and legal abortion and measures against street harassment by anti-
abortion activists

(a) What measures will be taken to guarantee access to safe and legal abortion for all women,
especially women living in rural areas, and to guarantee this access in respect for women as
competent decision-makers?

(b) What measures will be taken to offer respectful and supportive counselling on a voluntary
basis for every pregnant woman in need?

(c) When will objective information about abortion be comprehensively de-criminalized, in-
cluding when given by doctors or clinics offering abortion services?

(d) In light of the German past, is the German government considering to introduce a fine
imposed for the equation of abortion and the Shoah in (digital) public?

(e) What measures will be taken to guarantee protection against degrading treatment and
street harassment of pregnant women by anti-abortion activists in front of approved coun-
selling centres or medical practices and clinics offering abortion services?

In follow-up to the Concluding Observations, the German government rejected any recom-
mendations by the Committee to ensure access to safe abortion without subjecting women
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to mandatory counselling and a three-day waiting period, and to reimburse such procedures
through health insurance. The government referred to a 25-year-old highly controversial Fed-
eral Constitutional Court decision and an alleged societal consensus on the legal framework
for abortion.

Over the last 15 years, the number of doctors and clinics offering abortion services has de-
clined from 2,050 to 1,173.38 Access to abortion is not ensured, especially not for rural women.
It is still a punishable crime for doctors to publicly inform about the methods, costs and cir-
cumstances when they are offering abortion services.3® Meanwhile, anti-abortion activists are
not prevented from equating abortion with the Shoah in public and on social media.*’ More-
over, anti-abortion activists turned to long-term (40 days three times a year) street harass-
ment of (supposedly unintentionally pregnant) women in front of state-approved counselling
centres for sexual and reproductive health, mostly undisturbed by German authorities.

Prof. Dr. Maria Wersig Prof. Dr. Ulrike Lembke
President Chairwoman of the Commission European law
and public international law
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